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Validity analysis : why ?
• Before purchasing a patent 
• Before purchasing a company with patents as (main) assets
• Before taking a license
• After being accused of infringing a patent
…..
• Because if the patent is not new and inventive…. it has no 

value and cannot be infringed !



Validity analysis : why ?
Article 54 EPC - Novelty

(1) An invention shall be considered to be new if it does not 
form part of the state of the art.
(2) The state of the art shall be held to comprise everything 
made available to the public by means of a written or oral 
description, by use, or in any other way, before the date of 
filing of the European patent application.



Validity analysis : Why ?
Article 56 EPC - Inventive step 

An invention shall be considered as involving an inventive 
step if, having regard to the state of the art, it is not obvious 
to a person skilled in the art. If the state of the art also 
includes documents within the meaning of Article 54, 
paragraph 3, these documents shall not be considered in 
deciding whether there has been an inventive step.



Validity analysis : Why ?
• The examination process is not « bullet-proof »
• Examiners have a limited time which they can devote to 

searching prior art
• At the USPTO : 8 to 32 hours per application (Dan L Burk, The Patent Crisis and 

How the Courts Can Solve It)

• At the EPO : the performance of examiners is assessed by a system of 
points (and fractions of points) : 

• Each task generates points

• Refusal require more work, so they generate more points

• But after some time, incentive to « give up »



Validity analysis : How ?
• Traditionally performed by patent examiners or patent 

attorneys
• Traditionally performed using : 

• Traditional “patent literature” : 
• Derwent World Patents Index  (Full Text patents since 1963 from more than 40 

patent-issuing authorities).

• EPO  esp@cenet (full text since 1920 worldwide).

• JPO Abstracts (English abstracts of Japanese patents) + “oriental searches”

• Traditional “non-patent literature” : 
• Association For Computing Machinery (ACM) Digital Library, Institute Of Electrical 

And Electronics Engineers (IEEE) Xplore

• Springer Link, ProQuest, Science Direct (Elsevier), etc...



Validity analysis : How ?
• “Traditional” searches still work very well for “traditional”

fields of industry (chemistry, biology, engineering)
• Although sometimes prior art may lie in “common knowledge 

documents”

NL 6514306
“buoyant bodies 1 
are inserted into a 
sunken vessel 4 
through a tube 3 
from a salvage 
ship 2.”



Validity analysis : How ?

'The Sunken Yacht', © 1949 Walt Disney



Validity analysis : How ?
• But “traditional” searches will likely fail to capture very 

relevant prior art in other fields : 
• software, business method, features etc…

• food & food processes

• …..

• any field where prior art is likely not to result from scientists (who publish 
in journals) or companies (who apply for patent protection) !

• Prior art may be available on university websites, discussion 
boards or even personal blogs !



Validity analysis : Use of Internet

• Notice from the European Patent (EPO 
Official Journal, 8-9/2009, 456)
“Especially in fields related to information or software 
technology, searches bypassing the internet will often 
not yield the most relevant prior art.”
“For the sake of a valid patent it is hence often crucial 
to cite publications only obtainable from such internet 
websites”



Validity analysis : USPTO Search templates

Patent literature 
(US and foreign)

10 sources

Non-Patent literature 
(journals)

+40 sources

“Internet search tool”

+3 sources

Google

Internet archive

Yahoo!



Validity analysis : Use of Internet

• “Compared to a structured search in 
patent databases, internet searches are 
often more a matter of being lucky.”

• EPO 2011, Search Matters 2011, G13 
Finding prior art (and more!) on the 
internet, E. Marttin, EPO examiner 
https://e-
courses.epo.org/wbts/sm2011/part_3_tools_g13.h
tml



Validity analysis : Use of Internet

Extract from : Finding prior art (and more!) on the 
internet, E. Marttin
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Validity analysis : Use of Internet

Extract from : Finding prior art (and more!) on the 
internet, E. Marttin



Internet tools
• Google search engine
• Google Books
• Google News Archive
• Google Patents
• Wayback Machine
• ArticleOnePartners



Google (search engine)
• How to get the most relevant results ?
• Use of the “traditional” operators

• "AAAA BBBB" (otherwise it will be AAAA OR BBBB)

• "AAAA" will return only AAAA (otherwise Google will interpret the word
and search based on variations – eg : 

• PAUSE will also search on PAUSING, SUSPEND etc…

• VOD will also search on Video On Demand

• AAAA –BBBB will provide pages where AAAA is present and BBBB not  

• intitle:AAAA will provide pages where AAAA is in the title of the page

• For prior art search : most important – Time restrictions !



Google (search engine)



Google (search engine)



Google (search engine)



Google (search engine)
• Not 100% reliable : 

• "Google tries to estimate the publication date for a page by using 
information such as the date Google first crawled the page,“

• Google also uses the dates included in web pages if they are good 
candidates for the published date. 

• This option works best for pages published after 2001 
(http://support.google.com/websearch/bin/answer.py?hl=en&answer=1421
43) 

• Very good for articles published in the news or blog entries 
(with very clear/reliable date) 

• Very useful to search in “limited results” and avoid “noise”
from earlier dates (removes false + but not all of them)



Google Books
• December 2004 : Google Print Library Project
• Partnership with University libraries to “scan” and “index” all 

books
• March 2012 : Google passes 20 million books scanned
• Also includes various magazines 



Google Books



Google Books



Google Books



Google Books



Google News Archive
• Huge collection of scanned journals
• Mainly US
• Sometimes very old (starting in the 1800s)
• Fully indexed and searchable…

• http://news.google.com/newspapers



Google News Archive



Google News Archive



Google Scholars
• Huge collection of scientific papers
• Google remains secret about the exact number
• Same search functions (eg restrict by date)
• Most useful specific features

• Quickly find all publications that are cited by a first publication

• Possible to search only in the publication that cite a particular publication

• http://scholar.google.com



Google Scholars



Google Patents
• ALL granted patents and published patent applications from 

the USPTO and the EPO : 
• US as from 1790 

• EPO as from1978

• Fully searchable
• Easy to navigate



Google Patents



Google Patents



Google Patents



Internet searches
• How to show that a page was available on the Internet at a 

certain date ?
• How to retrieve pages that have disappeared from the 

Internet ?



Wayback Machine
• The “digital time capsule”
• Created by the Internet Archive (npo, based in SF)
• Browse through over 150 billion web pages archived from 

1996 to a few months ago.
• No search engine available (“browsing only”) : 

• When you know the page WAS there (e.g. URL mentioned in a publication)

• When you want to browse an old version of a site



Wayback Machine

…



Wayback Machine
http://cairo.cs.uiuc.edu/publications



Wayback Machine

”Interested persons 
from outside the 
group are welcome 
to attend”

“May 3rd - Bo Zhou -
Video Streaming 
over Ubiqutous
devices”



Wayback Machine
• Already widely referred to in proceedings
• Usually sufficient to have the page, as indexed, plus an 

affidavit from the directors Wayback Machine confirming the 
indexation date

• EPO (Board of Appeal): T 1134/06; T 0990/09; T 2339/09 

• Belgium:
• Comm. Antwerp, 6 June 2008

• Comm. Gent, 20 January 2011 (speculoos pasta)



When the internet is not enough….
• You can ask the Internet crowd 



Crowd-searching…
• Website calling up on the public to find prior art
• Anyone can participate
• The “winners” earn money (up to 5.000 USD)



Crowd-searching…



Crowd-searching…



Conclusion

• Searching for prior art on the 
Internet is still a matter of being 
lucky….

• It gets easier and easier to get 
lucky …


